
 IESBA Meeting (March 2016) Supplement C to 
  Agenda Item 2 
 

Prepared by: IESBA Staff (March 2016) Page 1 of 11 
 

Note: This supplement has been prepared for information only. A comprehensive summary of the significant comments received on 
the May 2015 exposure draft (ED), Responding to Non-Compliance with Laws and Regulations, and the Task Force’s related analysis 
of significant issues and proposals were presented at the December 2015 IESBA meeting. All comment letters on the ED can be 
accessed here. 

Please consider the environment before printing this supplement. 

 
ED Responding to Non-Compliance with Laws and Regulations—Compilation of Other ED Comments 

 
# Source Comment 

1.  AIC1 Public Sector Context 

It does not work in the public sector but for the Public Sector and there, sometimes the intervention of professionals who are not qualified to 
work in the judiciary and to assist in conflict resolution is observed. It is a moral and not a regulatory issue, which can be extended to any 
area of the profession. In developing countries often it needed general accountants, since it is inserted in small companies. They cannot 
keep skilled professionals and colleagues sometimes do not consider, even morally right to offer services that have no market relevance. 
Small businesses are the backbone of the economy substantially. We cannot comment specifically on the topic proposed. 

Developing Nations Context 

In Uruguay it was adopted, with no easy dissemination and adoption in reality. In applied ethics classes, graduate students say they feel this 
code it as alien and it is designed for other realities. 

We believe, based on experience in writing code in a context of high demand, perhaps this code should change its format to be speeded up 
to the valued efforts made. 

Experts’ acquiescence that a code should be neither too general, that is not a guide, not too detailed that circumvented the moral formation 
of those who fall. What I mentioned above as "moral parsimony". 

Perhaps it would be wise to separate what is a code from a manual of good practices. This purpose is better access by professionals, among 
others. 

                                                           
1 For a list of abbreviations, see the Appendix to the December 2015 IESBA agenda material. 

http://www.ifac.org/publications-resources/responding-non-compliance-laws-regulations
http://www.ethicsboard.org/system/files/meetings/files/Agenda-Item-4-A-Updated-NOCLAR-Issues-Paper.pdf
http://www.ifac.org/publications-resources/responding-non-compliance-laws-regulationshttp:/www.ifac.org/publications-resources/responding-non-compliance-laws-regulations
http://www.ethicsboard.org/system/files/meetings/files/Agenda-Item-4-A-Updated-NOCLAR-Issues-Paper.pdf
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This would give greater stability to the code and who potentially could be used. 
We take into account the characteristics of this special code. But the constant changes at the code itself believe, inclined to disregard for 
reference. At least, that is the experience of some teachers in the field. 

It is understood that stands in the way of achieving professional dignity, but he says thinking of those not engaged in the matter. Anyway, 
you cannot ignore training in professional attitudes so that, as is mentioned, conscience and character of who in an extreme situation should 
ultimately take a relevant decision. 

Translations  

It is important to have translations into Spanish parallel to the English language. 

2.  AICPA Suspected NOCLAR at entity other than client 

There are many engagements whereby a professional accountant in public practice is engaged by a client to perform procedures (e.g., due 
diligence) on a third party entity. Paragraph 36 of the Explanatory Memorandum specifically addresses such third party entities and states 
that the proposals are not intended to apply to circumstances where the professional accountant has no direct (e.g., contractual) relationship 
with the party suspected of committing the NOCLAR.  Paragraph 225.8 (c) attempts to convey this point by stating that this section does not 
address “Non-compliance with laws and regulations committed by persons other than the client, those charged with governance, 
management or employees of the client. The professional accountant may nevertheless find the guidance in this section helpful in considering 
how to respond in these situations.”   

Since it may not be clear to users of the Code that the term “client” would exclude the third party entity under such an engagement, we 
recommend the Board clarify that the proposals do not apply to a suspected NOCLAR at the third-party entity (i.e., even though such guidance 
may be helpful). 

3.  APESB Professional Appointment – Communication with the previous auditor 

We are strongly supportive of IESBA’s proposed new paragraph to establish communication between the incoming auditor and previous 
auditor in respect of audits of financial statements. APESB has enacted a similar provision in the current Australian Code (refer APES 110, 
AUST paragraph 210.11.12) which address this issue.  

4.  DTT Other general comments:  

We would like to make the following comments that do not fall within the specific questions asked:   

                                                           
2 Accounting Professional & Ethical Standards Board. Compiled APES 110 Code of Ethics for Professional Accountants: November 2013. Section 210 Professional Appointment: 
Change in a Professional Appointment: Paragraph AUST 210.11.1, Page 35. 
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• Another potential avenue for a PA in professional practice to report an observed or suspected NOCLAR is the client’s internal ethics 
reporting guidelines, such as through the Chief Ethics Officer.  The Board may wish to consider adding this concept to paragraph 
225.16 just as it has been pointed out in paragraph 360.11.   

• We are unclear how a client that is other than management, an employee or TCWG would commit a NOCLAR as those three groups 
would seem to encompass all individuals who would comprise the “client”.  Therefore, we suggest the following edit to paragraph 
225.2:  “Non-compliance with laws and regulations comprises acts of omission or commission, intentional or unintentional, 
committed by a client, or by management, those charged with governance, management or employees of a client which are contrary 
to the prevailing laws or regulations.” 

• Paragraph 225.19 addresses the timing of reporting by stating “some laws and regulations may stipulate a period within which 
reports are to be made” but this is not addressed in any other part of the proposal.  The relevance of this point is therefore not clear.   

• Paragraph 100.26 is proposed to be added to the extant Code, but neither the relationship between that addition and the NOCLAR 
proposed standards, nor the need for this new paragraph are clear.   

Drafting comments: 

We suggest the following edits to enhance the readability of the proposed standards:   

• Include a general comment in the beginning of sections 225 and 360 to specifying the types of professional accountants (i.e., 
professional accountants in professional practice, professional accountants in business) to whom the section applies.   

• 225.30:  Where the professional accountant determines that withdrawing from the engagement and the professional relationship 
would be appropriate and such a withdrawal is permissible under law or regulation, doing so would not be a substitute for taking 
other actions that may be needed to achieve the professional accountant’s objectives under this section. In some jurisdictions, 
however, there may be limitations as to the further actions available to the professional accountant and withdrawal may be the only 
available course of action. 

• 225.37:  “Whether an act constitutes actual non-compliance with a law or regulation is ultimately a matter for determination by an 
appropriate legal or adjudicative body.” 

• 225.41:  The professional accountant shall also consider whether further action is needed to achieve the professional accountant’s 
objectives under this section.” 

5.  EY • Section 225.44 - Relevant factors in considering external disclosure.  includes "whether doing so would be contrary to law or regulation" 
as a factor to consider in determining whether to disclose outside the client for professional accountants in public practice providing 
professional services other than audit of financial statements.  However, we believe a more emphatic statement is required and suggest 
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the Board align Section 225.44 with Section 225.27, which provides guidance to PAs performing audits in determining whether to 
disclose the matter to an appropriate authority and state that “disclosure would be precluded if it would be contrary to law or regulation.”   

• We also highlight the following inconsistencies in the Explanatory Memorandum: 

o We noted what appears to be an inaccuracy in paragraph 43 of the Explanatory Memorandum (EM).  The EM contains a statement 
that ISA 250 requires communication with management and those charged with governance when NOCLAR is suspected to have 
occurred “or may occur”.  This statement is only partially correct. ISA 250 only deals with NOCLAR that has occurred or is suspected 
to have occurred and does not deal with auditor’s responsibilities for NOCLAR that “may occur.”  The ED of ISA 250 will also not 
add any responsibility for NOCLAR that “may occur”. We ask the Board amend this point if the topic is raised again in a future EM. 

o On a related point, in paragraph 14 of the EM, it is stated that the Board believes that the auditor should have the responsibility to 
not only respond to NOCLAR that has occurred but also “deter the commission of NOCLAR where it has not yet occurred”, and we 
do not agree.  Deterring NOCLAR is the responsibility of management and those charged with governance who design, implement 
and operate relevant controls to do so and it is important not to devolve this critical function of management.   

o Paragraphs 27 and 28 in the explanatory memorandum says that the Board intends to include “insider trading” as a type of illegal 
act that is covered by the standard, and accordingly added  “securities markets and trading” to the examples of laws and regulations 
that are encompassed by the standard.   The explanatory standard recognizes that insider trading is a particularly complex area of 
the law.  Indeed, in many situations insider trading is perfectly legal (which is why courts and the securities regulators generally 
refer to “illegal insider trading” rather than simply “insider trading”) and referencing it as an example is potentially confusing. 

6.  FKA Enforcement of the code in public sector necessary, consultation with oversight authority or professional body should be considered as a 
safeguard, whistle blowing legislation in jurisdictions where it does not exist may enhance compliance with the code. 

Alignment of organization’s code with that of IESBA including public sector would enhance the compliance culture. Where law enforcement 
is enhanced compliance with the code is made easier. 

Comparison of IESBA code with other codes for other professions in various jurisdictions may also enhance the compliance environment in 
those jurisdictions. 

7.  French 
Institutes 

Both bodies reiterate their comments on the fact that "credible evidence" and "substantial harm" are closely linked to certain legal 
systems and therefore without any clear equivalent in others. 

8.  GAO We are not professional accountants in business, but as auditors in the public sector and the issuers of GAGAS, we would like to provide some 
additional comments on the applicability of the revised proposals in a public sector environment. Stakeholders for audits of government funds 
include the citizens to whom the governments are accountable. This is true       whether the funds are spent by the governments themselves 
or by entities that received the funds through grant awards. For this reason, audits performed in accordance with GAGAS include steps to help 
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ensure that those charged with overseeing expenditures of government funds have the information necessary to perform that oversight 
effectively. In our             view, the code would benefit from a discussion of how this principle of accountability for public funds can be enhanced 
by the new NOCLAR section. The following are some specific examples of how the code could incorporate guidance that helps auditors of 
government funds address the accountability concerns that accompany government-provided funding. 

• Paragraph 225.17 discusses addressing identified or possible NOCLAR with those charged with governance. The IESBA might consider 
whether, if the PA determines that the NOCLAR is significant enough to warrant discussion with those charged with governance, 
responsible government officials should also be made aware of the NOCLAR. GAGAS address this principle with a requirement that 
NOCLAR significant enough to warrant the attention of those charged with governance be included in the auditor’s report. 

• Paragraph 225.27 provides some examples of circumstances under which the PA might determine that disclosure of NOCLAR to an 
appropriate authority should be made in the public interest. The revised code could point out that, if the NOCLAR involves government 
funds, the threshold for such disclosure may be lowered significantly. In some cases, the use of even a small amount of government 
funds for an unallowable expenditure could be significant to stakeholders, whereas the same expenditure might generate little interest 
outside the government environment. Examples of expenditures of government funds that could be significant even in small amounts 
include expenditures for alcohol or some types of entertainment. 

• Paragraph 225.32 discusses documentation requirements related to identified or suspected significant NOCLAR. PAs could be reminded 
that in audits of government funds, such documentation may be subject to inspection by government auditors. 

• Auditors of government funds would benefit from guidance on appropriate steps to take after becoming aware of possible or suspected 
noncompliance with the terms of contracts or grant agreements. GAGAS extend the U.S. audit requirements pertaining to auditors’ 
responsibilities for laws and regulations to also apply to consideration of compliance with provisions of contracts and grant agreements. 

9.  ICAG Public sector context: The proposal is good but does not fit well for the public sector. Public sector audit is undertaken by Auditor General 
who has powers to report to Parliament. In Ghana, for instance, the Public Accounts Committee of Parliament discusses the Auditor General’s 
report in public. The constitution of Ghana has clear rules on reporting NOCLAR. A different proposal would be appropriate for the public 
sector taking into account oaths of secrecy that public officials are required to undertake, and other requirements. 

10.  ICAG Developing Nations Context 

Training and assuring PAs of the support of national regulator when they report NOCLAR in any litigation is key to ensure compliance. The 
National Regulator would need to educate the general public of the existence of such a proposal to ensure acceptance. There will be the 
need to include the proposal in corporate governance rules so it receives the support of the companies and TCWG. 

11.  ICPAK Public Sector Context 

In our opinion the concerns and considerations outlined above apply equally to PAIB’s when they provide services in the public sector. 
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ICPAK members may be engaged to perform audits or other professional work in the public sector. An auditor in the public sector is 
required to report incidences of NOCLAR to the supreme audit institution which has a statutory responsibility for following up on such 
matters. 

12.  Developing Nations Context 

Our legal framework is well developed to support the accountancy profession. The legal framework provides stringent requirements 
to address issues of non-compliance with laws and regulations. 

13.  IDW Public Sector Context 

In our opinion the concerns and considerations outlined above apply equally to PAIB’s when they provide services in the public sector.  

IDW members may be engaged to perform audits or other professional work in the public sector. An auditor in the public sector is required to 
report incidences of NOCLAR internally in the German long-form audit report, which is also provided to the relevant higher audit authority 
who has a statutory responsibility for following up on such matters. An auditor would not be permitted to break client confidentiality and report 
to an external authority. 

14.  Translations  

We have not fully considered the implications for translation and accordingly are not able to comment at this stage on every possible issue. 
However, we do note that the phrase “harm to the interests of the client, investors, creditors, employees or the wider public” contains the 
word “or”, which we interpret to be meant in the sense of “and/or”. This may be an issue requiring clarification on translation, as these factors 
might otherwise be interpreted as mutually exclusive. We also draw the Board’s attention to difficulties in translating the term “consider”; as 
explained in our response to question 8. 

15.  IMA Comments on Explanatory Memorandum 

54 applies only to auditors, but in 115 and the senior PAIB screen of Appendix, there is the mandate to “apply third-party test.” We disagree 
with the third-party test for PAIBs as we do not believe third parties have experience necessary to be qualified to judge the actions of senior 
PAIBs, nor would they have the insight into the context of a PAIB’s actions. 

70 and 300 should add consideration of assuring anonymity for whistleblowers to minimize risk or retaliation. 

72 and 115 should not lump together responsibilities of auditors and senior PAIBs as their missions differ so widely and organizations are so 
dissimilar. 

72 should consider adding a senior PAIB responsibility to endeavor to avoid company policies requiring executives to sign a confidentiality 
agreement that bars the reporting of potential illegal or unethical activities directly to authorities. Research of high earners in the financial 
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services industry found 28% were asked to sign such agreement and 19% believe, likely, that their employer would retaliate if they did report 
directly to the authorities.3 

84 and the non-senior PAIB Response Framework screen in Appendix 1 use the term “escalate to” rather than “inform” an immediate superior 
as stated in 360.33 which 84 references. 84 uses “and” whereas the screen uses “or” indicating a choice. We strongly believe PAIBs should 
follow their organization’s established policies for resolution of ethical conflict while considering the risk of whistleblower retaliation if 
anonymity is not assured.  

106 We do not agree that “the fiduciary nature of the roles” of a senior PAIB is a valid and apt description for global use and should be 
changed. 

132 and 137 should recognize the potentially devastating costs to a PAIB who suffers retaliation for whistleblowing. As noted above, we 
believe PAIBs should follow their organization’s established policies for resolution of ethical conflict and consider the risk of whistleblower 
retaliation if anonymity is not assured. 

138 while we agree that the costs to both individual auditors and audit firms may not be consequential, this conclusion does not appear to 
have considered the cost to PAIBs who report NOCLAR.  

16.  IRBA Developing Nations Context  

We believe that it remains important to highlight the necessity to consider the legislative environment in the country in which the PA resides. 
We believe that this consideration could be strengthened in the guidance by including “consider whether there exists robust and credible 
protection from civil, criminal or professional liability or retaliation afforded by legislation or regulation” in sections which list factors to consider 
when determining whether to report instances of identified or suspected NOCLAR to an appropriate authority and also to sections which list 
factors to consider when determining whether additional actions should be taken. 

17.  MCPA3 Public Sector Context 

In Mexico it has a limitation in the absence of guidelines regarding authority exercising control and acts against the code of business ethics 
for public sector. There is exerting pressure audits to assess compliance of processes; however you do not have a guideline for professional 
accountants who provide services to the public sector. 

18.  Developing Nations Context 

The main difficulty is the adoption of this code because it has institutions with their own codes, as well as in Mexico so that it can apply to go 
through the approval of the chamber of deputies and senators for it to become law. 

                                                           
3 Verschoor, “Whistleblowers Take Big Risks” in Strategic Finance, August 2015, p 9-10 



NOCLAR – Supplement C – Compilation of Other ED Comments 
IESBA Meeting (March 2016) 

Supplement C to Agenda Item 2 
Page 8 of 11 

# Source Comment 

We do not have a body to regulate enterprises in terms of ethics or corruption which sanctions are applied for misuse is not allowed. 

19.  Translations 

Further examples of the implications in each country in the implementation of a new code of ethics could help illustrate the proposals and not 
leave him alone to translation. 

20.  JICPA 

 

 

Public Sector Context 

There is a view that over half of the world’s professional accountants are PAIBs. Compared to this view, Japan has relatively few PAIBs. 
PAIBs working in the public sector are even scarcer. Due to the lack of any direct feedback from PAIBs working in the public sector, we 
decline to comment on this question. 

21.  Translation 

English is not the official language in Japan, thus, it is inevitable to translate the Code from English to Japanese in an understandable manner. 
For this reason, we pay close attention to the wording used in the Code in respect of whether it is translatable and comprehendible when 
translated. We therefore request the IESBA to avoid lengthy sentences and to use concise and easily understandable wording. 

For instance, the term “not expected” is used in paragraphs 225.14, 225.37, 360.15, and 360.32. It is difficult to understand the difference 
between “not expected” and “not required” in substance. 

Also, paragraph 225.4 include the term “what constitutes the public interest,” which is difficult to translate into Japanese on a straight forward 
basis. We understand that this provision is meant to list factors to take into consideration in acting in the public interest when the PA responds 
to NOCLAR. If so, in order to clarify the meaning, we propose to change the text to read as follows: “For the sake of the public interest, the 
following factors should be considered in responding to the non-compliance or suspected non-compliance with laws and regulations.” 

22.  Other comments: While in Section 360, paragraphs 360.13 and 360.30 specify which provisions apply to which categories of PAs, Section 
225 does not include such paragraphs. For the sake of consistency, it would be desirable to use the same format for both Sections 225 and 
360. 

23.  PAIBC PAIBs working in the public sector 

In addition to these specific comments, and with respect to professional accountants in business working in the public sector—as indicated 
in your request for general comments—the PAIB Committee would like to draw your attention to the recent IFAC/CIPFA publication 
International Framework: Good Governance in the Public Sector to help improve and encourage effective public sector governance. We 
believe this Framework can be very useful for professional accountants in business working in the public sector in determining what good 
governance in the public sector constitutes, and what does not. The Framework emphasizes the fundamental principle of behaving with 
integrity, demonstrating strong commitment to ethical values, and respecting the rule of law. The Framework also provides guidance on 

http://www.ifac.org/news-events/2014-07/ifac-and-cipfa-release-important-new-framework-good-governance-public-sector
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guarding against corruption and whistleblowing. Possibly, the Framework could be mentioned as a source of reference, especially for 
professional accountants in business working in the public sector. 

24.  PAIBs working in small and medium-sized entities (SMEs) 

The PAIB Committee believes some additional attention to professional accountants in business who work for small- and medium-sized 
entities (SMEs) would be welcome. The differences with larger organizations are too wide to be solved only with the proposed partition 
between professional accountants in business in senior positions and all other positions. 

25.  Editorial suggestions 

It would be more user friendly if the titles stated more clearly and more frequently whether a section is applicable to a public accountant – 
auditor, public accountant – consultant, professional accountant in business, or senior professional accountant in business. In addition, the 
diagrams and flowcharts are currently part of the explanatory memorandum and not part of the proposed changes in the Code. As they form 
useful guidance, the IESBA might consider making them part of the actual proposed changes and include them in, or as an appendix to, the 
Code. 

26.  Appendix B: The IFAC PAIB Committee 

The PAIB Committee serves IFAC member bodies and professional accountants worldwide who work in commerce, industry, financial 
services, education, and the public and the not-for-profit sectors. It promotes and contributes to the value of professional accountants in 
business by increasing awareness of the important roles professional accountants play, supporting member bodies in enhancing the 
competence of their members, and facilitating the communication and sharing of good practices and ideas. 

The PAIB Committee seeks to provide the perspective of professional accountants in business, which is also illustrated by two key 
publications: 

• Competent and Versatile: How Professional Accountants in Business Drive Sustainable Organizational Success emphasizes the 
core belief professional accountants in business should uphold high ethical standards in accordance with the Code. 

• Defining and Developing an Effective Code of Conduct for Organizations highlights the important role that professional accountants 
in business can play in driving and supporting organizational ethics and fostering a values-based organization.  

For the accountancy profession to deliver on its public interest mandate and bring about confidence in the global financial system, we have 
to recognize that the majority of professional accountants work in organizations alongside many other professionals. Ultimately, ethical 
behaviors and practices in organizations are facilitated by the quality of the governance arrangements of the organization itself, starting with 
the tone and the action at the top, and its own code of ethics and/or conduct. We believe that professional accountants can, and should, work 
within their organizations to influence ethical practices.  

http://www.ifac.org/news-events/2011-08/changing-roles-and-employer-expectations-define-areas-competency-professional-ac
http://www.ifac.org/publications-resources/defining-and-developing-effective-code-conduct-organizations
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More information about the PAIB Committee and its publications is available at www.ifac.org/paib. 

27.  PwC Paras 225.3 (c) and 225.20 

There is a circular logic in that the objective refers to taking such further action as may be needed in the public interest, but the proposals 
also require the professional accountant to determine if further action is needed to achieve the professional accountant’s objective under this 
section. 

We find paragraph 225.25 helpful in providing a useful context in which to frame this judgement – a professional judgement, taking into 
account how the situation might be seen by a reasonable and informed third party, weighing the specific facts and circumstances available 
at the time. 

However, we suggest merging paragraphs 225.25 and 225.20 so this context frames the professional accountant’s thought process in the 
judgements being made in paragraphs 225.21 – 225. 24, and the circular logic is avoided, as follows: 

“225.20  The professional accountant shall exercise professional judgment in determining whether further action is needed, taking into 
account whether a reasonable and informed third party, weighing all the specific facts and circumstances available to the professional 
accountant at the time, would be likely to conclude that the professional accountant has acted appropriately in the public interest.” 

For the same reason, we recommend merging paragraphs 225.45 and 225.41, and also paragraphs 360.24 and 360.19. 

28.  SAICA Public Sector Context 

In SAICA’s view it is definitely applicable to those PAIBs working in the public sector and in some cases more so than to other PAIBs, due to 
the historic qualified audit reports in those sectors and the extent of corruption in the public sector. 

29.  Developing Nations Context 

The problem of reporting to regulators in certain less developed jurisdictions is the level of risk of reporting may be higher in terms of danger, 
these factors will be and should be considered, but in the current form of the standard I believe can be applied adequately to all developing 
nations.  It should be stated that categorically we need to design a code that speaks to the majority of good standing and effective adopters, 
the exceptions will be handled on a case by case basis. 

SAICA believes that it remains important to highlight the necessity to consider the legislative environment in the country in which the PA 
resides, this consideration could be strengthened in the guidance by including “[consider] whether there exists robust and credible protection 
from civil, criminal or professional liability or retaliation afforded by legislation or regulation” in sections which list factors to consider when 
determining whether to report an instance of actual or suspected non-compliance to an appropriate Regulator and also to sections which list 
factors to consider when determining whether additional actions should be taken. 

http://www.ifac.org/paib


NOCLAR – Supplement C – Compilation of Other ED Comments 
IESBA Meeting (March 2016) 

Supplement C to Agenda Item 2 
Page 11 of 11 

# Source Comment 

SAICA do believe that the alternative actions available to PAIBs are appropriate where there may not be appropriate regulators to which the 
PAIB may report. 

30.  WPK Translations 

In light of the high importance of the Code and its worldwide (de facto) binding effect on the profession, it might be worthwhile, as already 
stated in previous comment letters of WPK, considering a translation of the Code and the present changes into the respective language of 
important jurisdictions by IFAC itself. This could also lead to greater acceptance and use of the Code. 

 


